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Unstable Controlling Texts

1. Exodus, Chapter 21

22. If men quarrel, and hurt a pregnant woman, so that her fetus departs from
her, and yet no further damage follows; he shall be surely punished, according to
what the woman’s husband will lay upon him; and he shall pay as the judges
determine. 23. And if any further damage follows, then you shall give life for life…
(Translated by Rabbi Jeffrey Fox)

שמות פרק כא
)כב( וְכִי ינִּצָוּ אֲנשִָׁים וְנגָפְוּ אִשָּׁה הָרָה וְיצְָאוּ ילְָדֶיהָ וְלֹא יהְִיהֶ אָסוֹן

עָנוֹשׁ יעֵָנשֵׁ כַּאֲשֶׁר ישִָׁית עָלָיו בַּעַל הָאִשָּׁה וְנתַָן בִּפְלִלִים:
)כג( וְאִם אָסוֹן יהְִיהֶ וְנתַָתָּה נפֶֶשׁ תַּחַת נפֶָשׁ:

2. Exodus , Chapter 21 – from the Septuagint:

22. Now if two men fight and strike a pregnant woman and her child comes forth
not fully formed, he shall be punished with a fine. According as the husband of the
woman might impose, he shall pay with juridical assessment. 23. But if it is fully
formed, he shall pay life for life…(http://ccat.sas.upenn.edu/nets/edition/02-exod-nets.pdf - translated

by, Larry T. Perkins)
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The Debate of the Church Fathers:

● Pythagoras (6th century BCE) – soul enters body at conception.
● Aristotle (384 BC – 322 BC) – vegetable, animal, human soul. At 40 or 80 days the

rational soul enters the body.
● Septuagint (3rd to 1st centuries BCE) – distinguish between the death of formed

and unformed fetuses as capital crimes.
● Father Tertullian (3rd century CE) – ensoulment at conception.
● St. Gregory of Nyssa (4th century CE) – affirm Tertullian.
● Augustine (5th century CE) – feticide is only a capital crime if the fetus is fully

formed – based on Septuagint – either 40 or 80 days.
● Justinian Code (6th century CE) – abortion before forty days is not a capital

offense.
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● Pope Innocent III (c. 1216) – affirmed Justinian.
● Pope Sixtus V (1588) – feticide equivalent to homicide at any stage.

Excommunication for those who counsel abortion.
● Pope Gregory XIV (1590) – rescinded Sixtus’ harsh decrees.
● Pope Pius IX (1869) – reinstituted Sixtus’decrees.
● Current Canon Law (1918) – restated Sixtus.

St. Fulgentius (6th century):

It is to be believed beyond reasonable doubt that not only men who are come into
the use of reason, but infants whether they die in their mother’s womb, or after
they are born, without baptism, in the name of the Father, Son and Holy Ghost,
are punished with everlasting punishment in eternal fire, because though they
have no actual sin of their own, yet they carry along with them the condemnation
of original sin from their first conception and birth.

משנה אהלות ו:ז
הָאִשָּׁה שֶׁהִיא מַקְשָׁה לֵילֵד
מְחַתְּכִין אֶת הַוָּלָד בְּמֵעֶיהָ

וּמוֹצִיאִין אוֹתוֹ אֵבָרִים אֵבָרִים
מִפְּניֵ שֶׁחַיּיֶהָ קוֹדְמִין לְחַיּיָו.

יצָָא רֻבּוֹ
אֵין נוֹגעְִין בּוֹ

שֶׁאֵין דּוֹחִין נפֶֶשׁ
מִפְּניֵ נפֶָשׁ:

Mishna, Ohalot 6:7
If a woman suffers hard labor,
one cuts up the fetus in her womb
and brings it forth member by member,
because her life comes before that of [the fetus].

But if the greater part has proceeded forth,
one may not touch it,
for one may not set aside one person's life
for that of another.
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נחבן(1
The most חמור approach uses the arguement from non-Jews to conclude that the
destruction of a fetus is akin to murder.

בעמודנזדףסנהדריןמסכתבבליתלמוד(1
אשכח ר' יעקב בר אחא דהוה כתיב בספר אגדתא דבי רב

בן נח נהרג בדיין אחד ובעד אחד שלא בהתראה מפי איש ולא מפי אשה ואפילו קרוב
…אף על העובריןאמרומשום רבי ישמעאל

מאי טעמיה דרבי ישמעאל?
.1דכתיב שׁפֵֹךְ דַּם הָאָדָם בָּאָדָם דָּמוֹ ישִָּׁפֵךְ

איזהו אדם שהוא באדם?
הוי אומר זה עובר שבמעי אמו.

Rabbi Ya’akov bar Aḥa found that it was written in a book of Aggadot in the study hall of Rav: Contrary to
the halakha with regard to a Jew, a descendant of Noah is executed on the basis of the verdict of even one
judge, and by the testimony of even one witness, and without being given forewarning before
committing the transgression. He can be judged or testified against only by the mouth of a man and not
by the mouth of a woman; but even a relative may judge his case or testify against him. The Sages said in
the name of Rabbi Yishmael that a descendant of Noah is executed even for killing fetuses.It is stated in
that book of Aggadot that the Sages said in the name of Rabbi Yishmael: A descendant of Noah is
executed even for killing fetuses. The Gemara asks: What is the reason for the opinion of Rabbi
Yishmael? The Gemara answers: It is derived from that which is written: “One who sheds the blood of a
person, by a person [ba’adam] his blood shall be shed” (Genesis 9:6). The word ba’adam literally means: In
a person, and is interpreted homiletically: What is a person that is in a person? You must say: This is a
fetus that is in its mother’s womb. Accordingly, a descendant of Noah is liable for killing a fetus.

אעמודנטדףסנהדריןמסכתבבליתלמוד(2

וְחִתְּכֶםוּמוֹרַאֲכֶם)ב(הָאָרֶץ:אֶתוּמִלְאוּוּרְבוּפְּרוּלָהֶםוַיּאֹמֶרבָּניָווְאֶתנחַֹאֶתאֱ-לֹהִיםוַיבְָרֶךְ)א(ט:א-ז[פרקבראשית1
חַיהוּאאֲשֶׁררֶמֶשׂכָּל)ג(נתִָּנוּ:בְּידְֶכֶםהַיּםָדְּגֵיוּבְכָלהָאֲדָמָהתִּרְמשֹׂאֲשֶׁרבְּכלֹהַשָּׁמָיםִעוֹףכָּלוְעַלהָאָרֶץחַיּתַכָּלעַליהְִיהֶ
אֶדְרשֹׁלְנפְַשׁתֵֹיכֶםדִּמְכֶםאֶתוְאַךְ)ה(תאֹכֵלוּ:לֹאדָמוֹבְּנפְַשׁוֹבָּשָׂראַךְ)ד(כּלֹ:אֶתלָכֶםנתַָתִּיעֵשֶׂבכְּירֶֶקלְאָכְלָהיהְִיהֶלָכֶם
אֱלֹהִיםבְּצֶלֶםכִּיישִָּׁפֵךְדָּמוֹבָּאָדָםהָאָדָםדַּםשׁפֵֹךְ)ו(הָאָדָם:נפֶֶשׁאֶתאֶדְרשֹׁאָחִיואִישׁמִיּדַהָאָדָםוּמִיּדַאֶדְרְשֶׁנּוּחַיּהָכָּלמִיּדַ

עָשָׂה אֶת הָאָדָם: )ז( וְאַתֶּם פְּרוּ וּרְבוּ שִׁרְצוּ בָאָרֶץ וּרְבוּ בָהּ:
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ליכא מידעם דלישראל שרי ולנכרי אסור.

There is nothing that is permitted to a Jew and forbidden to a gentile.

The logical argument is quite simple:
1) The destruction of a fetus is a capital crime for a non-Jew.

(We even have a drasha that confirms this argument!)
2) Anything prohibited to a non-Jew must also be prohibited to a Jew.
3) Therefore, when a Jew destroys a fetus it must also be a capital crime akin to

murder.

The principle of מידעםליכא needs to be addressed in general sense. For anyone who wants
to argue that the destruction of a fetus is less than a Torah prohibition, they need to
account for these passages.

Rabbi Dr. David Novak makes the following claim, “(pg. 29)...it is difficult to see how
liberal ethicists of any kind can draw the line at birth with any cogency. In other words, it
is hard to see how drawing any line later than the moment of conception itself is not
purely arbitrary. Surely the difference between the vital independence of an embryo, a
fetus, or an infant is a matter of degree rather than kind, as anyone who knows a nursing
mother can easily recognize…(pg. 39 - after quoting the midrash on באדםאדם ) Again, the
verse is not being interpreted to make new prescriptions; it is interpreted to state an
accepted fact that human life beings at conception, and killing it at any stage of it
intruterine development is tantamount to murder.”
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It is interesting to note the way Rav Aharon frames his opposition to abortion. His point of
departure is that there must be an ethical and legal problem regarding abortion. Once he enters
into the Sea of the Talmud with that predisposition, he finds a support for his moral intuition.
There is a certain irony to deciding matters of Jewish Law based on a claim made by the gemara
regarding how Noahide law ought to function.
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לֵהָרֵגיוֹצְאָהשֶׁהִיאהָאִשָּׁה(2

א:דמשנהאעמודזדףערכיןמסכתבבליתלמוד(1
הָאִשָּׁה שֶׁהִיא יוֹצְאָה לֵהָרֵג אֵין מַמְתִּיניִן לָהּ עַד שֶׁתֵּלֵד

}רש"י:  דכיון דעקר ונע ממקומו גופא אחרינא הוא.{ישְָׁבָה עַל הַמַּשְׁבֵּר מַמְתִּיניִן לָהּ עַד שֶׁתֵּלֵד.

In the case of a pregnant woman who is taken by the court to be executed, the court does
not wait to execute her until she gives birth. Rather, she is killed immediately. But with
regard to a woman taken to be executed who sat on the travailing chair [hamashber] in
the throes of labor, the court waits to execute her until she gives birth.

.גמ'
פשיטא גופה היא?

2איצטריך ס"ד אמינא הואיל וכתיב כַּאֲשֶׁר ישִָׁית עָלָיו בַּעַל הָאִשָּׁה

ממונא דבעל הוא ולא ליפסדיה מיניה, קמ"ל…

.ישבה על המשבר וכו'
מ"ט? כיון דעקר גופא אחרינא הוא.

Isn’t it obvious that the court executes the pregnant woman rather than waiting? After all, it is part of her
body. The Gemara answers: It was necessary for the mishna to teach this, as it might enter your mind to
say that since it is written: “And if men strive together, and hurt a woman with child, so that her
offspring depart…he shall be fined, as the woman’s husband shall place upon him” (Exodus 21:22), the
fetus is considered to be the property of the husband. If so, the court should wait until she gives birth
before executing her, and not cause him to lose the fetus. Consequently, the mishna teaches us that the
court does not take this factor into account…§ The mishna teaches: With regard to a woman taken to be
executed who sat on the travailing chair in the throes of labor, the court waits to execute her until she
gives birth. The Gemara asks: What is the reason for delaying the execution in this case? The Gemara

answers: Once the fetus uproots from its place and begins to leave the woman’s body, it is
considered an independent body and may not be killed together with the mother.

אִשָּׁה הָרָה וְיצְָאוּ ילְָדֶיהָ וְלֹא יהְִיהֶ אָסוֹן עָנוֹשׁ יעֵָנשֵׁ כַּאֲשֶׁרוְכִי ינִּצָוּ אֲנשִָׁים וְנגָפְוּשמות פרק כא פסוק כב[2
ישִָׁית עָלָיו בַּעַל הָאִשָּׁה וְנתַָן בִּפְלִלִים
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הָאִשָּׁה היוֹצְאָה לֵהָרֵג מכין אותה כנגד בית הריוןאמר רב יהודה אמר שמואל
כדי שימות הוולד תחילה כדי שלא תבא לידי ניוול…

}ר' גרשום: שאם היה העובר חי לאחר מיתת אמו היה מפרכס ויוצא

{והיתה שופעת דם מאותו מקום ותתנוול בפני הכל הילכך מכין אותה בבטן כנגד הוולד

Rav Yehuda says that Shmuel says: In the case of a pregnant woman who is taken by the
court to be executed, one strikes her opposite the womb, i.e., on the abdomen, so that
the fetus dies first and so that she not suffer disgrace as a result of publicly bleeding
from labor.

This first מימרא of שמואל presents us with a case of competing values. On the one hand,
we have the prohibition of הדיןעינוי - waiting more than twenty hours to mete out justice.
This woman has committed a capital crime and must be put to death. On the other hand,
we have the potential of המתניוול - disgracing a dead body - caused by the grotesque
image of a dead pregnant woman with a live fetus inside. Shmuel therefore demands the
destruction of the fetus in order to avoid המתניוול . What is the weight of המתניוול -
disgracing a dead body - and how might that serve as a model for us today?

האשה שישבה על המשבר ומתה בשבתא"ר נחמן אמר שמואל
מביאין סכין ומקרעים את כריסה ומוציאין את הוולד.

מחתך בבשר הוא?)ז:(פשיטא מאי עביד
אמר רבה לא נצרכה להביא סכין דרך רשות הרבים.

Rav Naḥman says that Shmuel says: In the case of a woman who sat on the travailing chair in
the throes of labor, and died on Shabbat, one brings a knife, and tears open her abdomen, and
removes the fetus, as it might still be alive, and it could be possible to save its life. The Gemara
asks: But isn’t it obvious that this is permitted? After all, what is the person who cuts her
abdomen doing? It is merely cutting flesh, and there is no reason why it should be prohibited.
Rabba said: No, the halakha concerning cutting open her abdomen is necessary only to teach
that it is permitted to bring a knife by way of the public thoroughfare for that purpose, despite
the fact that this constitutes a prohibited labor by Torah law.
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This second statement of Shmuel introduces another set of competing values. On the one
hand, this woman has sadly died in childbirth on Shabbat. The fetus is now potentially in
the situation that the first statement was seeking to avoid. There is a live fetus inside of
its dead mother’s body. Now we need to save the baby by removing it from the woman’s
body on Shabbat. According to Rabba the cutting of the woman’s flesh is not the concern,
rather the carrying of the knife.

The two statements of Shmuel together give us a unified approach of leniency. At first we
are taught that a fetus’ life can be destroyed for the sake of avoiding potential disgrace to
a dead body. Then we discover that we are allowed to violate Shabbat for the sake of the
life of a fetus once the woman is in active labor.

Dr. Ronit Irshai wrote, “The moral dilemma from a halakhic perspective could have been
formulated very differently, in a way that takes seriously the woman’s standing as a
subject and assigns it weight; and that could have been done without buying into the
liberal ideology of bodily autonomy or reproductive freedom. It is enough to mention
Samuel’s comment in the passage in ‘Arakhin expressing concern about the woman’s
disgrace and taking account, not only of the fetus’s life vis-a-vis the woman’s life, but
also of the fetus’s life vis-a-vis the woman’s posthumous disgrace. In that balancing, the
fetus’s life is outweighed. If the prohibition on “disgracing the deceased” overcomes the
life of the fetus, avoiding disgrace to the living should do so a fortiori3.”

אם הפלה מותרת במקום ניווול המת ק"ו במקום כבוד החיים!3
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One could not present two positions more diametrically opposed than Rabbi Dr. Novak
and Dr. Irshai. They are both able to find an echo of their own approach within the
gemara. They also both have to basically ignore another set of sources in order to make
their arguments. We could basically map Dr. Novak onto Rav Moshe Feinstein and Dr.
Irishai on the Tzitz Eliezer (though I think she would not like that).

I chose them as models because neither of them serve as poskim in the classic sense. Dr.
Novak is a philosopher, deep thinker and brilliant person (father to Rabbi Marriane!). He
was a close student of Professor Lieberman at JTS and then a close student / friend to
Professor Halivni. They left JTS together over the ordination of women.

Dr. Irshai is a student of Dr. Tamar Ross, and is a serious student of Halakha. She is one
of the best readers of שו”ת literature and she takes Dr. Ross’ ideas from the ivory tower of
abstract philosophy (sorry, Sofia) and tries to apply them to the world of Halakha. The
reality of the debate between Rav Moshe and the Tzitz Eliezer and Dr. Novak and Dr.
Irshai means that there are (at least) two competing and coherent ways to read the
mesorah.
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Jumping to the 20th Century…
(I know this is totally unfair, but we would never get here otherwise)

שו"ת אגרות משה חושן משפט חלק ב סימן סט
בענין הפלת ]הריגת ה[ עובר לברר שאסור אף בשביל צער האם.

October-תשל"זסוכותאסרו"ח 17th, 1973.
First teshuva on this topic written by Rav Moshe, May 20, 19354

מע"כ חתני כבני הרה"ג ר' משה דוד טענדלער שליט"א.

The Prohibition of aborting [killing] a fetus even to spare the mother suffering.
…

ובתוכםעובריםלהרוגהתירומדינותדהרבהשהמלכיותבעולםהגדולההפרצהלעניןזהכלכתבתי
לעשותצורךישעודהאשבזה"זמספרלאיןעובריםנהרגווכברישראל.במדינתהמדינהראשיגם
תשובהבראותינשתוממתישלכןביותר.החמוררציחהבאיסורקולותלעשותשלאוכ"ש.לתורהסיג

בחינותשע"יהולדותהמתירי"גאסיאבחוברתונדפסצדקשעריביה"חלמנהלהנכתבבא"יאחדמחכם
הקדיםזהומצדלהפילו,תיי-סקסבמחלתהואשהעוברחדשים==מג'מג"חיותרעוברכשהואהרופאים

4 Wiki - In 1920, the Russian Soviet Republic under Lenin became the first country in the world
in the modern era to allow abortion in all circumstances, but over the course of the 20th century,
the legality of abortion changed more than once, with a ban on unconditional abortions being
enacted again from 1936 to 1955. Russia had the highest number of abortions per woman of
child-bearing age in the world according to UN data as of 2010. In terms of the total number, in
2009 China reported that it had over 13 million abortions, out of a population of 1.3 billion,
compared to the 1.2 million abortions in Russia, out of a population of 143 million people….The
Soviet Union, under Lenin, became the first country to have abortion available, on request,
often for no cost. There was intense debate among government and medical officials
surrounding its legalization. The main arguments used in opposition to legalizing abortion
were that it would have a harmful effect on population growth or on the grounds that it was too
medically harmful to the woman. By the mid-1920s, hospitals were so severely congested by
abortion procedures that special clinics had to be opened to free up beds. The enormous rate of
abortions being performed also caused many doctors to become concerned and restrictions
started being passed to limit abortion after the third month of pregnancy and to ensure that
priority was given only to women deemed too poor, single, or who already had several children…
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גדרמשוםרקהואמדאורייתאהואאםואףמדרבנן.רקפוסקיםלהרבההואהעובריםהריגתשעצם
ע"פהברורההלכהכדכתבתיופשוטכלל...וברורנדנודאיןנפשותאיבודמחמתאבלעולם,שלבנינו

ביןממזרביןכשרביןעוברכלממשרציחהבדיןשאסורממשוהפוסקיםהמפרשיםהראשוניםרבותינו
תשובתעלולסמוךלטעותואיןממש,מדינאאסוריןשכולןתיי-סקסלחוליהידועיםוביןעובריםסתם

חכם זה ושרי ליה מריה בזה הכו"ח לכבוד התורה ודין האמת.

I wrote this in response to the moral breach in the world, that many governments
of different countries, including Israel, legally permit aborting fetuses. Countless
fetuses have already been aborted and in our times, there is an additional need to
protect the Torah; and all the more so, to not vote to be lenient in support of this
severe prohibition of murder any further. For I was astounded when I saw the
responsa of one Rabbi in Israel addressed to the administrator of the Shaarei
Tzedek Hospital, published in the journal Asya 13, that allows for abortion, even
after the first trimester, for fetuses, who according to medical tests [will be born
with] Tay Sachs. And from this angle, [the Rabbi] began [his legal ruling] by
[asserting] that according to many legal experts of Jewish Law aborting fetuses is a
rabbinic prohibition [as opposed to a Torah prohibition]. And even if it were a
Torah prohibition, it is only because of the requirement to populate the world and
not connected to the prohibition of murder. As I wrote, it is clear and
straightforward that the explicit Jewish Legal ruling according to the sages,
scholars and legal decisors is that [abortion] is absolutely prohibited and is
considered actual murder whether the fetus is kosher or a mamzer (product of
forbidden union), normal...or known to have Tay Sachs...No one should err and
follow this Rabbi’s responsa and allow this. Written and sealed for the sake of
Torah’s Honor and True Justice.
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שו"ת ציץ אליעזר חלק יד סימן קא
י'הנ"ל.במקריםהריוןובהפסקהעובר,אצלמונגולודיזםשלמקרהלגלותכדיהשפירמיבדיקתאודות
February-תשל"חב'באדר 17th, 1978.

לכבוד הרב הגאון רבי אליעזר יהודה וולדינברג שליט"א.  אב בית הדין הרבני, בירושלים.
To the Esteemed Rav and Gaon, Rabbi Eliezer Yehuda Waldenberg, Av Beit Din
HaRabani in Jersualem…

במאהמראהשהבדיקהבמקרההריון-הפסקתלבצעמותראםוהעיקרית:השניהלבעיהבזהונבוא)ב(
העוברכיאחוז(במאהבזהמצביעהשהבדיקההדברכןשאמנםבע"פבשיחהכבו'לישאמר)כפיאחוז

נגוע במונגולודיזם, בהיות והמדובר על לאחר שלשה חדשי הריון?

We approach the second and essential issue: Is it permissible to terminate a
pregnancy after three months, in the case where the tests 100% conclusively
indicate that the fetus will have Downs Syndrome?

טיי-סקסעםלילדזומחלהעםהילודאתלהשוותאיןבמכתבו:ומדגישמרגישבעצמושכבודוכפיוהנה
דאיןנראהכןעלמטיי-סקס.הסובלמילדבתכליתשונהממונגלודיזםהסובלילדכיוכןימות,שלבטח
אלאמונגולודיזם,שלמקרהבהתגלותהפסק-הריוןלביצועמפורשכלליהיתרהוראתבזהלקבוע
בקשרצולהוציאצריכההחוליםבית)והנהלתהאשהאתלשלוחהרופאצריךהבדיקהתוצאותבהודע

עלהיטביתחקהההוראהמורהוהרבהבדיקה,תוצאותעלנתוניםנתינתעםהוראהמורהרבאללכך(
עםורקהריון,הפסקתלהתיראםההלכתייםבשיקוליוויחליט,לכךבקשרהזוגשלהנפשיהמצב
לקבוישאיןלכתובהדגשתיכתליו.ביןזאתלבצעהחוליםביתהנהלתתיאותמוסמךחכם-היתרקבלת

והנמוקיםהמקורותלפיכיבזה,כןאבלישלהיתרדיוןשלמקוםכיכללי,היתרהוראתבזה/לקבוע/
שלבמקרההריוןהפסקתאודותעלדברימדיהקודמותתשובותיבשתיונמקתישפרטתיההלכתיים

התגלותשלבמקרהגםוהנימוקיםהמקורותאותןלפילהיתרלדוןרחבדימקוםישטיי-סקס,מחלת
מונגלודיזם אצל העובר.

And as esteemed [doctor] himself expressed and emphasized in his letter: There is
no equivalency between a child with this condition [Downs Syndrome] to a child
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with Tay Sachs whose prognosis is death; and a child with Downs Syndrome is
entirely different than a child with Tay Sachs. Therefore, no general heter
[rabbinic allowance] can be applied to permit the termination of a pregnancy in
the case of a fetus with Down's Syndrome. Rather when [the patient is] informed
of the test results, the doctor ought to send her … (under the hospital
administration’s directive) to a rabbinic authority (who decides matters of Jewish
Law) with the data and test results. And the rabbinic authority ought to
extensively investigate the couple’s psychological state relating to their situation.
[The rabbinic authority] ...will carefully decide based on his considerations in
Jewish Law whether to permit the termination of pregnancy. And only after
receiving the authoritative rabbinic dispensation, then the hospital
administration may agree to perform the procedure on their premises. I
emphasize in my writing that no blanket general rabbinic dispensation should be
authorized, even though there is room to permit [the termination in certain cases]
according to the sources and interpretations of Jewish Law that I specified and
explained in my two previous responsa dealing with the termination of a
pregnancy [when the fetus] has the condition of Tay Sachs. There is ample room to
rule according to these sources and interpretations and allow [termination] in the
case of a fetus with Down's Syndrome.
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